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DISTRICT: SONITPUR 

IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST 

CLASS, SONITPUR, TEZPUR       

                                        

G.R. Case No. 1811/2009 

U/Ss. 447/323 IPC 

 

   SH. SANJAY DAS 

   S/O SH. AMAL DAS 

   LALMATI 

   P.S: TEZPUR 

   DISTRICT: SONITPUR 

   ASSAM                                                    - ACCUSED 

   

VERSUS 

   STATE OF ASSAM                           - PROSECUTOR 

 

                       PRESENT:  JAYASHREE BORA, AJS 

                                 JUDICIAL MAGISTRATE FIRST CLASS  

                                 SONITPUR, TEZPUR 

 

ADVOCATES APPEARED 

FOR THE PROSECUTION: Sh. Ashok Sharma, APP 

                FOR THE ACCUSED: Sh. Pawan Kumar Sharma 

                                                                                                                                  

                OFFENCE EXPLAINED ON: 06/05/10 

EVIDENCE RECORDED ON: 17/02/11, 28/04/11, 20/06/12, 

11/10/12, 27/05/15 

ARGUMENT HEARD ON: 01/06/15 

JUDGMENT DELIVERED ON: 12/06/15 
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JUDGMENT 

1. Filtering the unnecessary details, the prosecution case 

in brief is that on 01/10/09 at around 11:30 AM, the 

accused was assaulting victim Raju Aich in front of the 

shop of the informant namely Joydeep Aich. At that time 

the informant was sitting inside his shop. As soon as the 

informant asked the accused to refrain from assaulting in 

front of his shop, the accused, without uttering any word, 

walked right inside the shop of the informant and brutally 

assaulted him on his left eye. With hue and cry being 

raised by the people who had gathered at the place of 

occurrence, the informant shut down his shop and 

potected himself.  

2. In connection with the aforesaid incident, the informant 

lodged an ejahar on 01/10/09 at Lalmati Outpost under 

Tezpur P.S on. On receipt of the FIR, the police registered 

Tezpur P.S. case No. 933/2009 u/ss. 325/506 IPC and 

conducted investigation into the matter. On completion of 

investigation, the police laid charge sheet against the 

accused u/ss. 447/323 IPC.  

3. In due course the accused entered his appearance in 

response to the process issued. Copies of relevant 

documents were furnished to the accused in accordance 

with Sec. 207 CrPC. Substance of accusations u/ss. 

447/323 IPC were read over and explained to the accused 

to which he pleaded not guilty and claimed to be tried.  

4. During trial, the prosecution examined 6 numbers of 

witnesses, exhibited 3 numbers of documents and closed 

its evidence. On the completion of prosecution evidence, 

the statement of the accused was recorded u/s. 313 CrPC. 

Defence did not adduce any evidence.  
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5. Upon hearing both the parties and perusal of the 

records, the points for determination have been 

formulated as follows- 

(i) Whether the accused on 01/10/09 at around 11:30 AM, 

committed criminal trespass by entering the shop of the 

informant with intent to commit an offence, and thereby 

committed an offence punishable u/s. 447 IPC? 

(ii) Whether the accused on the aforesaid day and time 

voluntarily caused hurt to the victim namely Sh. Joydeep 

Aich and thereby committed an offence punishable u/s. 

323 IPC? 

Discussion, Decision and Reasons for Decision  

6. I have gone through the evidence on record and heard 

the learned counsels on both sides and I shall now discuss 

and decide the points formulated.  

EVIDENCE 

7. In his evidence in chief PW1 stated that he knows the 

accused. On 1st October 2009, at around 11:00-11:30 AM, 

while he was at his grocery shop at Rail Gate, he saw that 

in front of his shop, the accused was beating up his cousin 

brother namely Sh. Raju Aich. From inside his shop he 

asked both the accused and Raju Aich to go away from his 

shop and as he said so, the accused entered his shop and 

punched him on his chest, abdomen and near his left eye. 

PW1 further stated that being panic stricken, he went 

through the backdoor of his shop instructing his 

employees to shut down the shop. Post the occurrence he 

went to the police station on the very same day and 

lodged the ejahar. The police sent him to Kanaklata Civil 

Hospital.  
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8. In his cross examination PW1 stated that there are 

around 5 shops in the line of his shop. There are many 

shops in front of his shop. At the time of the occurrence, 

there were a number of people at the place of occurrence. 

His acquaintance Bappi Nath was also present. He did not 

notice the others. PW1 further deposed that he is literate. 

He did not himself write the ejahar. Sh. Sushen Hazarika, 

who was stationed in front of the shop, had written the 

ejahar as narrated by him. The ejahar was lodged on the 

day of the occurrence at around 12:00-1:00 PM. He was 

interrogated by the police at the police station. He had 

gone to the police station alone. He denied not stating 

before the police that the accused had assaulted him on 

his abdomen and eye.  At the time of occurrence there 

were three employees namely Amar Das, Bipul Dutta and 

Manu present at his shop and they had witnessed the 

occurrence. The accused had lodged a case against him. 

Raju Aich, Bapan Aich and Sunil Aich are his relatives. He 

denied the defence suggestion that on the day of the 

occurrence he along with Raju Aich and Bapan Aich 

gheraoed the accused on the street with motor cycle and 

that he assaulted the accused on his head by means of an 

iron rod. Alleging that the aforesaid incident was true, the 

accused had lodged a case against him and Raju Aich. 

PW1 denied the defence suggestion that to escape liability 

in the aforesaid case, he had lodged a false case against 

the accused. He could not say how many customers were 

present at his shop at the time of the occurrence. The 

incident was witnessed by Deepak Deka, Bhutu and 

Khagen Deka and 5-6 other people. He denied the 

defence suggestion that the accused did not assault him 

inside his shop. At the time of lodging the ejahar, he had 

read the same but he did not remember its contents. He 

does not remember the holding number of his shop. His 

shop is located on his land. The ejahar does not mention 
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the place where his shop is located. The ejahar does not 

contain the date on which it was lodged. He denied the 

defence suggestion that he did not sustain any injuries 

and that he sustained injuries by falling down.  

9. In his evidence in chief PW2 stated that he knows the 

complainant and the accused. His shop is located 

alongside the shop of the complainant. The incident took 

place on 01/10/09 at around 11:30 AM. At the time of the 

occurrence he was sitting inside his shop. At that time he 

heard hue and cry in front of the complainant’s shop and 

when he came out to look, he saw that the accused and 

the complainant were pushing and shoving each other. 

PW2 further stated that he along with some other people 

dispersed the accused and the complainant. In the mean 

time the police arrived. Thereafter he returned to his 

shop. 

10. In his cross examination PW2 stated that the police 

had interrogated him.  

11. In her evidence in chief PW3 stated that on 01/10/09, 

she was working as the Senior Medical and Health Officer 

at Kanaklata Civil Hospital, Tezpur. On that day she 

examined one Joydeep Aich, aged 35 years, S/O Mrinal 

Aich in reference to Lalmati O.P. Case No. NIL, dated 

01/10/09. The patient was escorted by C/83 Sh. Diganta 

Nath. Emergency O.P.D. registration no. 39046, time 2:30 

PM. On examination she found bruise on left eye brow 

and pain on epigastric region. The patient was advised X-

Ray plain picture abdomen and to attend surgical O.P.D. 

with report on the same day. The injury was fresh caused 

by blunt weapon. For the type of injury further evaluation 

was needed and hence, final report to be collected from 

surgeon concerned. Exhibit 2 is the medical report and 

Exhibit 2(1) is his signature. 
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12. In her cross examination PW3 stated that Exhibit 2 

doesn’t reveal anything as to in connection with which 

case the patient was examined. History of injury was also 

not mentioned in Exhibit 2. The injured person had a mole 

on his left cheek as his identification mark. The injury no. 

1 might also be caused by falling on hard substance. The 

report furnished by her is not final and hence she could 

not state the details completely. She did not mention that 

Exhibit 2 is the extract copy of the original register.  

13. In his evidence in chief PW4 stated that he knows 

both sides. He had seen the incident on 01/10/09 at 11 

AM. At the rail gate, Sanjay and Raju had a “kajia”. 

Joideep interfered. At this the accused punched the 

complainant.  

14. In his cross examination PW4 stated that he was in 

the shop of the complainant. The police did not record his 

statement and he did not state before the police about the 

assault as he had stated before the court. 

15. In his evidence in chief CW1 stated that the 

complainant is his brother. He knows the accused. He had 

seen the incident. On 01/10/09 at 11.30 AM, the accused 

argued with him and when the complainant asked the 

accused to refrain from doing the same, the accused 

punched the complainant once.  

16. In his cross examination CW1 stated that the police 

did not record his statement. There are shops near the 

place of occurrence namely Bapi Store, Uttam and other 

shops. The place of occurrence was a market place. He 

denied the defence suggestion that the accused did not 

assault the complainant.  

17. In his examination-in-chief PW5 stated that on 

01/10/09 he was at Lalmati O.P. as the In-charge. On that 
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day on receipt of a written complaint from the 

complainant Sh. Joydeep Aich, he made a General diary 

entry vide GD entry no. 08 dated 01/10/09 and forwarded 

the same to O/C Tezpur P.S for registration of the case. 

Thereafter he undertook investigation of the case. During 

investigation he sent the complainant to Kanaklata Civil 

Hospital as he was injured. After the complainant arrived 

at the police station from KCH, he along with the 

complainant visited the place of occurrence. At the place 

of occurrence he prepared the sketch map, examined the 

complainant and the other available witnesses and 

recorded their statements u/s. 161 CrPC. He arrested the 

accused Sh. Sanjay Das in connection with the case and 

released him on bail as the alleged offences were bailable 

in nature. During investigation a prima facie case was 

established against the accused u/ss. 447/323 IPC. 

Accordingly, he filed charge sheet against the accused 

Sanjay Das u/ss. 447/323 IPC. Exhibit 3 is the charge 

sheet and Exhibit 3(1) is his signature.  

18. In his cross examination PW5 stated that he has not 

examined the ejahar writer. Nor had he recorded his 

statement. The complainant did not state before him that 

the accused had punched him on his chest and abdomen. 

He has not furnished the sketch map along with the 

charge sheet. The place of occurrence was a market 

place. There were a number of shops at the place of 

occurrence. He denied the suggestion that he had falsely 

lodged charge sheet against the accused without sufficient 

evidence.  

APPRECIATION OF EVIDENCE 

19. To begin with, it is pertinent to mention that the 

presence of the accused on the day of the incident, at the 

relevant time, at the place of occurrence is not in dispute. 
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Further, all the PWs have in unison stated that the 

occurrence took place on 01/10/09 at around 11:00-11:30 

AM. Defence has not disputed the date and time of the 

occurrence. So far as the factum of injuries sustained by 

PW1 are concerned, defence has taken two mutually 

contradictory stands as revealed from the concluding 

segment of the cross examination of PW1. The first 

suggestion put to PW1 was that he did not sustain any 

injury, followed by another suggestion that PW1 had 

sustained injuries by falling down.  

20. As revealed from the trend of cross examination and 

the explanation furnished by the accused in his 

examination u/s. 313 CrPC, the defence plea is that on the 

day of the occurrence PW1 along with Raju Aich and 

Bapan Aich gheraoed the accused on the street with 

motor cycle and assaulted him on his head by means of 

an iron rod and that PW1 had lodged a false case against 

the accused in a bid to escape liability. However, apart 

from the suggestions to that effect, no evidence was 

adduced by the defence in support of such claim.   

21. The evidence on record is to be analyzed in the light 

of the aforesaid admitted facts and the defence plea.  

22. PW1’s testimony corroborates the description of the 

occurrence set forth in the ejahar all on the vital aspects, 

namely the accused beating up CW1 in front of his shop, 

PW1 voicing his opposition to the same and thereafter the 

accused coming inside his shop and assaulting him on his 

left eye. The testimony of PW1 broadly receives support 

from eye witness CW1 who deposed to the effect that the 

accused argued with him and when the complainant asked 

the accused not do this, the accused punched PW1. 

However, CW1 has not corroborated PW1 on the point of 

the accused assaulting PW1 after entering his shop.  
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23. PW2 is an independent witness. He deposed that he 

knew PW1 and he also identified the accused.  According 

to him, on hearing hue and cry when he came out of his 

shop which was close to the shop of PW1, he happened to 

witness the accused and the complainant pushing and 

shoving each-other. Defence has contended that PW2 did 

not describe the occurrence in the desirable manner. 

However, the defence plea is not sustainable because the 

testimony of PW2 shows that a confrontation did take 

place between the accused and PW1 as alleged by PW1 in 

his evidence and the arrival of the police on the place of 

occurrence soon thereafter.  PW2’s direct testimony on 

this aspect has gone undented as there was absolutely no 

cross examination on this score.  

24. The defence has also attempted to set up the plea 

that the place of occurrence being a busy market place, 

there were a number of people and shops at the spot but 

they have not been examined. However, I do not find 

force in the same as it is the settled principle of law that 

evidence is to be weighed and not counted. Further, 

injured persons are best witnesses and they are less likely 

to implicate innocent persons. In the instant case, besides 

the testimony of the injured, the prosecution case has 

further been corroborated by medical evidence. PW3, the 

medical officer, examined PW1 on the day of the 

occurrence and on examination she found bruise on left 

eye brow and pain on epigastric region. According to PW3 

the nature of the injury was simple caused by blunt 

weapon.  

25. The defence has challenged the factum of examination 

of PW1 by PW3 in reference to the instant case. However, 

in his evidence in chief PW5 has categorically deposed 
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that on the day of the occurrence, after receipt of the 

complaint from PW1 at the police station, he had sent 

PW1 to Kanaklata Civil Hospital as he was injured and this 

piece of evidence of PW5 has not been challenged by 

defence.  

26. The learned defence counsel has contended that PW3 

had not disclosed as to how PW1 received the injuries as 

such it cannot be believed that he had examined him. The 

above contention of the defence is not sustainable 

because there is consistent evidence on record to show 

that PW1 sustained injuries and he was treated by PW3. 

In addition to the above there is no legal requirement that 

the history of the injury is to be compulsorily described in 

the injury report by the medical officer, even though it is 

desirable. In view of the above the fact that PW3 had not 

mentioned the history of the injury would not lead to the 

conclusion that he did not examine PW1.  

27. The defence contended that in his evidence the I/O 

(PW5) confirmed that PW1 did not state before him that 

the accused had assaulted him on his chest and abdomen. 

However, to my mind, the said contradiction so 

painstakingly highlighted by the learned defence counsel, 

is a minor contradiction and cannot negate the crux of the 

prosecution case especially in the light of the medical 

evidence tendered by the prosecution.  

28. The last plank of the argument advanced by the 

learned defence counsel is that as per medical evidence, 

the alleged injuries sustained by the accused could be 

sustained by falling on hard substance. As already 

discussed in paragraph 19, the defence has set up two 

mutually contradictory pleas regarding the alleged injury 

sustained by PW1. Here, I may profitably refer to Solanki 

Chimanbhai Ukabhai vs. State of Gujrat: (1983) 2 
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SCC 173, wherein the Hon’ble Supreme Court has held 

that” the use which the defence can make of the medical 

evidence is to prove that the injuries could not possibly 

have been caused in the manner alleged and thereby 

discredit the eyewitnesses. More it is not required to do, 

but less is of no use to it. If it can only prove that the 

injuries or the death could also have been due to other 

causes, it proves nothing, because thereby the version of 

the eye-witnesses is not dislodged and they are not 

discredited.” However, in the case at hand, the defence 

failed to prove that the injuries detected by PW3 on the 

person of PW1 could not at all have been caused in the 

manner alleged by the prosecution.  

29. In the instant case there is unflinching evidence led by 

the prosecution regarding the factum of assault by the 

accused on PW1 and the defence has failed to show that 

the injuries sustained by PW1 could not have possibly 

been caused in the manner as alleged. The suggestions 

put to the PWs during their cross examination have not 

been backed by any evidence which leads me to hold that 

the defence suggestions are nothing but a cooked up 

story in the court.  

30. Stitching everything together, it is manifest that there 

is inherent consistency in the versions of the vital PWs as 

regards the occurrence. Their versions put together with 

the documentary evidence on record make it abundantly 

clear that the accused voluntarily caused hurt to PW1 on 

01/10/09. As such the point for determination no. 2 is 

answered in the affirmative against the accused. However, 

in the absence of any evidence to show that the accused 

committed criminal trespass by entering the shop of the 

informant with intent to commit an offence, the point for 

determination no. 1 is answered in the negative in favour 

of the accused.  
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31. In view of the discussion above and the decisions 

reached in the foregoing points for determination, it is 

held that the prosecution has successfully proved beyond 

reasonable doubt that accused Sh. Sanjay Das has 

committed the offence u/s. 323 IPC. As such the accused 

is found guilty u/s. 323 IPC and he is convicted under the 

said section. However, the prosecution has failed to prove 

beyond reasonable doubt that the accused committed the 

offence u/s. 447 IPC and hence he is acquitted of the 

charge u/s. 447 IPC.  

32. Considering that the accused/convict committed the 

crime in broad day light at a public place, I am not 

inclined to extend to him the benefit of the provisions of 

the Probation of Offenders Act, 1958. 

33. I have heard the accused/convict on the point of 

sentence. 

34. Taking into account the absence of any criminal 

antecedents against the accused/convict, I deem it fit to 

impose a sentence of fine only which to my mind would 

meet the ends of justice. Accordingly, the accused/convict 

is sentenced to pay a fine of Rs. 1000/- (rupees one 

thousand) and in default to undergo simple imprisonment 

of 15 days u/s. 323 IPC.                                   

35. Furnish a free copy of the judgment to the 

accused/convict immediately. 

Given under my hand and the seal of this court on this 

12th day of June, 2015 at Tezpur.         

 

                                                                 Jayashree Bora 
                                                            Judicial Magistrate First Class                                                                                                                                                                                                

                                                           Sonitpur, Tezpur 

 



           
           GR 1811/2009 
           PROSECUTOR: STATE OF ASSAM 
           ACCUSED: SH. SANJAY DAS 

                                                                                             Page 13 of 13 

APPENDIX 

 

PROSECUTION EXHIBITS: 

Exhibit 1: Ejahar 

Exhibit 2: Medical examination report 

Exhibit 3: Charge sheet 

DEFENCE EXHIBITS: 

NONE 

PROSECUTION WITNESS: 

PW1- Sh. Joydeep Nath 

PW2- Sh. Bappi Nath 

PW3- Dr. Jharna Kakaty 

PW4- Sh. Amar Das 

PW5- Sh. Ghulab Deka 

CW1- Sh. Raju Aich 

DEFENCE WITNESS: 

NONE 

 

                                                                                                                                         

Jayashree Bora 

                                         Judicial Magistrate First Class 

         Sonitpur, Tezpur 

 

 

 


